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T'wo cases by Missouri Supreme Court, 
both of which appear to us to have been 
properly decided, yet evince a somewhat 
singular view as to what sort of action of 
an inferior officer, whose act is sought to 
be nullified by writ of mandamus, may 
show exercise of discretion. State ex rel. 
Hagerman vy. Drabelee, 191 S. W. 691; 
State ex rel. Ervard v. Roach, 192 S. W. 
745. The writs were quashed in both cases. 

The former of these cases concerned 
the striking from the official ballot of an 
election the name of a candidate thereon, 
and the latter referred to the placing on 
such ballot the name of a candidate as 
entitled to go upon it. 

It seems to us that there was a mere 
question of law to be decided in both of 
the cases and in the latter of them this 
was held by a majority of the court. In 


the former case the majority proceeded,- 


not on a question of pure law, but on the 
exercise ‘by a board of election of good 
faith in the belief of a vacancy in an office 
to be voted for at a next ensuing elec- 
tion. 


The court in attempting to distinguish 
ministerial acts by a board from those in 
which discretion is exercised, said: “Here 
the respondents had not refused to per- 
form the duty enjoined upon them by the 
statute, but, upon the contrary, they fully 
performed it before this proceeding was 
instituted ; they were clearly acting with- 
in the scope of their jurisdiction in plac- 
ing Goldstein’s name on the ticket and 
whether or not there was a vacancy in 
said office at the time the committee nom- 
inated him to fill the same was a question 
for it to determine, and that the respond- 





ents acted in good faith is not questioned, 
nor was the act of the committee, or that of 
the respondents in putting Goldstein’s name 
on the ticket a clerical error, but on the 
contrary in good faith, believing that there 


_Was a vacancy in said office, the committee 


undertook to nominate’a candidate to be 
voted for, to fill the same, and in pursu- 
ance of that nomination, respondents placed 
his name on the ticket. In other words, 
the general rule is mandamus will not lie 
when the officer sought to be mandamused, 
has, in good faith, performed a duty prior 
to the institution of the suit requiring him 
to act, provided that in such performance 
he was acting within his jurisdiction, and 
it was not the result of some clerical error.” 


There seems something of a lack of clar- 
ity in this statement. If there was no duty 
to fill a vacancy, good faith in an attempt 
to fill what did not exist could not create 
the vacancy. The board had no right to 
set up a candidate for an office, where the 
tenure of the occupant thereof kept him 
in office for a term beyond the appointed 
time a supposed successor is to take his 
office. 

In this case the occupant had died. Had 
he lived and his tenure carried him over 
to cover the, time of some successor being 
chosen at an election subsequent to the 
time the next election was to take place, 
and if an appointee was to hold for the res- 
idue of his term, how might a wrong view 
by a board cut off that term? It could not, 
of course. On the contrary, if the deceased 
had not died and his successor was to be 
elected at the next succeeding election, there 
would be an office to be filled. And if he 
had died sufficiently long before the elec- 
tion was held for a nomination to be made 
to fill the office at that election, this would 
not be providing for filling a vacancy. His 
dying then would be but an immaterial in- 
cident in matters. 


The only vacancy to be spoken of in the 
latter sort of case would not be a vacancy 
in an office, but a vacancy among nominees 
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to an expectant office, if the deceased had 
been nominated therefor. 

The question in that case, would be, 
whether there has been appropriate action, 
timely in its taking, to supply another nom- 
inee so that a vacancy in the future might 
not occur. 

But there seemed no dispute as to this. 
Rather the court dwells upon the fact, 
whether in the opinion of an election board, 
honestly entertained, a present vacancy in 
office existed. That vacancy, as we under- 
stand the facts, was filled by an appoint- 
ment. ‘That appointment was to last for 
the residue of the dead officer’s term. It 
could not be prolonged by the death of the 
prior incumbent. No one would so con- 
tend. 

But could the term of his office be short- 
ened by that death? Yes, if the law so 
provided. ‘No, if it did not so provide. 
Whether it did or not, was a pure question 
of law. An appointee would have a right 
to the original or diminished term as the 
law determined, and not as an election 
board in good faith might so believe. 

The judge, who dissented from the ma- 
jority in its ruling, explained in the latter 
of the above cases, the reasons for his 
dissent in the former case. But as he be- 
lieved the term of the dead officer was to 
expire when his successor was to be elected 
at the next ensuing election, this made him 
agree with the conclusion on the merits. 


It is certainly a case of confusing legal 
principles for the majority to have held as it 
did in the former of the above cases. Dis- 
cretion cannot be predicated on honest be- 
lief in a wrong act being rightful, when 
whether it is such or not is a question of 
law. One may understand that, if a ques- 
tion of fact were before an officer or a 
board and action depended upon the way it 
was to be solved, discretion exercised in 
good faith could not be controlled by man- 
damuses. But not where action or not de- 
pends upon the way a question of law is 
decided. 











NOTES OF IMPORTANT DECISIONS. 





MARRIAGE SETTLEMENT—TRUST CRER- 
ATED THROUGH BETROTHAL AND MAR- 
RIAGE ACCORDING TO RELIGIOUS RITE. 


—In Goldstein v. Goldstein, 101 Atl. 249, de- ° 


cided by New Jersey Court of Errors and Ap- 
peals, the effect of a promise by husband, upon 
which a dowry by prospective wife in a be- 
trothal agreement and subsequent marriage 
according to Jewish rite, as creating a trust in 
favor of the wife, is considered. 


The facts show there was an agreement for 
marriage “with ceremony of canopy and sancti- 
fication according to the rite of Moses and 
Israel,” the parties to share in their possession 
just portion and portion as is the universal cus- 
tom,” the bridegroom cbligating himself to give 
presents to the bride according to the custom 
and in this particular case the bride to bring 
in as dowry $5,000 and clething, bedding and 
trousseau “according to the manner of the 
prosperous.” 

There does not seem to have been much of 
anything brought in by the husband and there 
is nothing touched upon about personal chattels 
brought in by the wife. The $5,000 was in the 
form of a certificate of deposit payable to the 
two ten days after the celebration of the mar- 
riage. The husband procured her indorsement 


of the certificate, made his wife presents out . 


of $1,000 and invested $4,000 in a house, title 
to which was taken in the name of his mother. 


The court said: “The pledge by the marriage 
ceremony of his own property as security indi- 
cated that he was to have either complete or 
partial control of the property and that the wife 
was to have same beneficial interest therein 
secured by the pledge. If we lay aside the terms 
unused to our ears, in which the documents are 
couched, we have what is familiar to the Eng- 
lish law under the name of marriage articles, 
and we have a case of the legal situation, which 
so often arises out of marriage articles, of an 
executory trust where, to use the language of a 
classic textbook: ‘The creator of the trust has 
merely denoted his ultimate object, imposing 
on the trustee or on the court the duty of 
effectuating it in the most convenient way.’ ” 


The court thereupon refers to New Jersey 
cases in which it is said: “It is for the court to 
work out the scheme of the marriage settle- 
ment.” A proper settlement would have pro- 
vided for trustees to dispose of the fund as 
directed. The decree directed was to charge 
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upon the land what was invested therein by, the 
husband and then the trust was to be at an 
end. 

This decree, whether it could be likened to 
one under marriage articles or not, seems plain- 
ly right. The husband should not be allowed 
to show any interest in the fund, until he had 
shown that he had supplied, as he agreed, an 
equal amount to the common fund. If he failed 
to contribute anything to such fund, it would 
seem very like obtaining money without any 
consideration therefor. The conveyance to the 
mother being a gift, she stood just as the hus- 
band stood had the title have been taken in his 
name. 





CORPORATION—DIRECTORS BUYING AT 
DISCOUNT CLAIMS AGAINST INSOLVENT 
CORPORATION.—The Supreme Judicial Court 
of Massachusetts states clearly the fiduciary 
relation of a director of a corporation and its 
not permitting him to speculate in claims 
against it, but when it holds, that this _rela- 
tion does not in any way interfere with his 
purchasing at a discount and collecting in full, 
he might obtain from a corporation whose af- 
fairs have been turned over to a receiver under 
judicial process, we feel disinclined to accept 
its conclusion. Re Allen-Foster-Willett Co., 
116 N. E. 875. 

The court states that by statute a decree ad- 
judging receivership and that it shall wind up 
the corporation’s affairs operates to make the 
corporation “extinct in all respects as if its 
corporate existence had expired by the limita- 
tion of its charter.” 


It was said: “The corporation having thus 
ceased to exist, creditors and stockholders 
would have to assert whatever rights they had 
against its property in a court of equity” if it 
were not for the machinery providing for their 
submitting their claims to the receivers. 

All of this was in answer to the contention 
that a director purchasing claims against an 
extinct corporation was only entitled to re- 
cover what he had actually paid in purchase 
of the claims. 

Practically it must be thought that one who 
had been a director would be in better position 
to use what he had learned while he was such 
than another. He could magnify a corpora- 
tion’s difficulties so as to bear down creditors 
in his purchases and defraud creditors. While 
this might be thought an affair between seller 
and purchaser, yet is this so from the stand- 
point of public policy? Should he be allowed 
to use his intimate knowledge acquired while 
occupying a position of trust, to his advantage 
for any purpose whatever? 





Furthermore, a receiver might wish to use 
any knowledge directors possessed to ascer- 
tain the true condition of the corporation. 
Their purchase of claims against it would or 
might have a tendency to keep them from 
truly disclosing to the receiver such condition. 





HUSBAND AND WIFE—LOSS OF CON- 
SORTIUM UNDER MARRIED WOMEN’S 
ENABLING ACTS.—In Elling v. Blake-McFall 
Co., 166 Pac. 57, decided by Supreme Court of 
Oregon, it is said: “The legislation of modern 
times has greatly affected the status of married 
women by the recognition of their rights to a 
separate existence, this empowering them to 
exercise dominion over their separate property 
and to contract and conferring upon them 
power to sue and be sued; but it has not in 
any wise abridged the common law right of the 
husband to the companionship, love and serv- 
ices of his wife which are comprehended in 
the term ‘consortium’ and his accompanying 
right to sue therefor, in the event of its loss 
occasioned by some personal injury inflicted 
by a third person.” For this principle a great 
number of cases are cited from many state 
courts. 


Whether this was expressly decided in these 
cases or whether rulings so tacitly admitted, it 
must be conceded, however, that statutes ex- 
pressly defining wife’s rights regarding injuries 
to husband exclude right of action for con- 
sortium of husband. Smith v. Nicholas Bldg. 
Co., 93 Ohio St. 101, 112 N. E. 204. And if a 
statute states specifically the measure of re- 
covery a husband might claim for injuries to 
wife, this would by necessary inference ex- 
clude the common law regarding consortium. 


But married women’s acis in their primary 
purpose are for the benefit of women. In so 
far as these are in derogation of the common 
law, the rule of construction as to such legis- 
lation applies. 

Nevertheless it is conceivable that had condi- 
tions created by these enabling acts been known 
to the common law, there might have been 
adopted a different rule upon the consortium 
idea than the one which grew up under that 
system. We eannot, however, by indirection 
uproot the old system—especially when there 
remains in its integrity the conjugal part- 
nership with its love and devotion, its pre- 
sumptions of aid of both parties to obligations 
to offspring and, generally, to the two, husband 
and wife, caring for the common household. 
The elevation of the wife from a sort of chat- 
tel, under the dominion of the husband, is not 
supposed to impair her usefulness or affection. 
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PRIVATE RIGHTS AND GOVERN- 
MENT CONTROL,.* 


The view which prevailed a hundred 
years ago was that the primary relation of 
the government to the conduct of the citizen 
was that of the policeman, to preserve the 
peace and regulate the activities of the in- 
dividual only when necessary to prevent in- 
jury to other individuals or to safeguard 
the public; in short, to exercise what is 
comprehended under the term “police pow- 
er.” It is true that the government was 
not rigidly these _ limits, 
but whenever it undertook to go _ be- 
yond them it assumed the burden of 
showing clearly the necessity for so do- 
ing. The whole philosophy found its ex- 
treme expression in the Jeffersonian aphor- 


confined to 


ism—“That government is best, which gov- 
erns least,” while Lord Macaulay’s terse 
summary was, “The primary end of gov- 
ernment is the protection of the persons and 
property of men.” 


Of course with the tremendous increase 
in the extent and complexity of our social, 
economic, and political activities, alterations 
in the scope and additions to the extent of 
governmental operations become inevitable 
and necessary. To this no thoughtful per- 
son objects, but unfortunately the govern- 
mental incursions into the new territory 
are being extended beyond the limits of ne- 
cessity and even beyond the bounds of 
expediency into the domain of doubtful ex- 
periment. 


Regulation of Personal Behavior —There 
is, to begin with, an increasing disposition 
to give authoritative direction to the course 
of personal behavior—an effort to mould 
the conduct of individuals irrespective of 
their differing views, habits and tastes to 
the pattern, which for the time being has 
received the approval of the majority. Un- 


*This article is a copy of the president's ad- 
dress delivered before the American Bar Asso- 
ciation at Saratoga Springs, Sept. 4, 1917, revised 
by Mr. Sutherland himself. 





der this process we are losing our sense of 
perspective. \Ve are constantly bringing the 
petty shortcomings of our neighbors into 
the foreground so that the evil becomes 
over-emphasized, while the noble propor- 
tions of the good are minimized by being 
relegated to the background. We have de- 
veloped a mania for regulating people. \\e 
forbid not only evil practices, but we are 
beginning to lay the restraining hand of 
the law upon practices that are at the most 
of only doubtful character. We not infre- 
quently fail to distinguish between crimes 
and vices, and we are beginning almost to 
put in the category along with vices and of- 
fensive habits any behavior which happens 
to differ from our own. 

I do not, for example, question the moral 
right of the majority to forbid the traffic 
in intoxicating liquor, nor its wisdom in 
doing so. No doubt the world would be 
better off if the trade were entirely abol- 
ished, but some of the states have recently 
gone to lengths hitherto undreamed of in 
penalizing the mere possession of intoxi- 
cating liquor and—since no one can use 
liquor without having the possession of it— 
thereby penalizing: its personal use no mat- 
ter how moderate such use may be. To put 
the consumer of a glass of beer in the pen- 
itentiary along with the burglar and the 
highwayman is to sacrifice all the whole- 
some distinctions which for centuries have 
separated debatable habit from indisputable 
crime. Such legislation, to say the least, 
constitutes a novel extension of the doc- 
trines of penology. Hitherto, laws on the 
subject have taken the form of prohibiting 
and penalizing the traffic, but not the per- 
sonal use, which seems to have been quite 
generally regarded as falling outside the 
scope of the criminal law. The use of in- 
toxicants or tobacco, however injurious to 
the user, has not generally been thotight to 
involve the element of immorality. Hence 
the attempt to coerce an abandonment of 
such use by punitive legislation directed 
against the user, however desirable the re- 
sult itself may be, will inevitably run 
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counter to the sentiment still rather wide- 
ly entertained, that the imposition of crim- 
inal penalties for any purely self-regarding 
conduct, can only be justified in cases in- 
volving some degree of moral turpitude. 

It does not require a prophet to foresee 
that laws of this ‘character exacting pen- 
alties so utterly disproportionate to the of- 
fense, can never be generally enforced, and 
to write them into statutes to be cunningly 
evaded or contemptuously ignored will have 
a strong tendency to bring just and whole- 
some laws dealing with the liquor question 
into disrepute. 


It is sometimes a matter of nice discrim- 
ination to determine, as between the liberty 
of the citizen and the supposed good of the 
community, which shall prevail. The liberty 
of the individual to control his own conduct 
is the most precious possession of a dem- 
ocracy and interference with it is seldom 
justified except where necessary to pro- 
tect the liberties or rights of other individ- 
uals or to safeguard society. If widely in- 
dulged, such interference will not only fail 
to bring about the good results intended to 
be produced, but will gravely threaten the 
stability and further development of that 
sturdy individualism, to which is due more 
than any other thing our present advanced 
civilization. 

In passing legislation of this character 
doubts should be resolved in favor of the 
liberty of the individual and his power to 
freely determine and pursue his own course 
in his own way should rarely be interfered 
with, unless the welfare of other individ- 
uals or of society clearly requires it. 
“Human nature,” says Mill, “is not a ma- 
chine to be built after a model, and set to do 
exactly the work prescribed for it, but a tree 
which requires to grow and develop itself 
on all sides, according to the tendency of 
the inward forces which makes it a living 
thing.” : 

We may, therefore, well pause to consid- 
er whether the benefits which will result to 





character are sufficiently important to com- 
pensate for the loss of that fine sense of per- 
sonal independence, which more than any 
other quality has enabled the Anglo-Saxon 
race to throw off the yoke of monarchical 
absolutism and substitute democratic self- 
government. It must not be forgotten that 
democracy is after all but a form of govern- 
ment whose justification must be estab- 
lished in the same way that the justification 
of any other form of government is estab- 
lished ; namely, by what it does rather than - 
by what it claims to be. The errors of a 
democracy and the errors of an autocracy 
will be followed by similar consequences. 
A foolish law does not become a wise law 
because it is approved by a great many 
people. The succesful enforcement of the 
law in a democracy must always rest pri- 
marily in the fact that on the whole it com- 
mends itself to a universal sense of justice, 
shared even by those who violate it. Any 
attempt, therefore, to curtal the liberties of 
the citizen, which shocks the sense of per- 
sonal independence of any considerable 
proportion of the community is likely to do 
more harm than good, not only because a 
strong feeling that a particular law is un- 
just lessens in some degree the reverence 
for law generally, but because such a law 
cannot be successfully enforced, and a law 
that inspires neither respect for its justice 
nor fear for its enforcement is about as ut- 
terly contemptible a thing as can be imag- 
ined. : 

Regulation of Business by Administrative 
Boards—Another thing which may well 
give concern to thoughtful men is the tre- 
mendous increase during late years in the 
number and power of administrative boards, 
bureaus, commissions and similar agencies, 
the insiduous tendency of which is to un- 
dermine the fundamental principle upon 
which our form of government depends; 
namely, that it is “an empire of laws and 
not of men;” the meaning of which is that 
the rights and duties of the individual as 
a member of society must be defined by 


society from a given interference of this } pre-established laws and not left to be fixed 
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by official edict as they may be called into 
question from time to time. The American 
people have heretofore enjoyed a greater 
freedom from vexatious official intermed- 
dling and arbitrary governmental compul- 
sion than perhaps any other people in the 
world. Despotism has found no place 
among us because we have been subject 
to no restraint save the impartial restraint 
of the law, which has thus far stood supe- 
rior to the will of any official, high or low. 

It is not enough, however, that we should 
continue free from the despotism of a su- 
preme autocrat. We must keep ourselves 
free from the petty despotism which may 
come from vesting final discretion to regu- 
late individual conduct in the hands of les- 
ser officials. To this end the things which 
organized society exacts from itS members 
must be particularized as far as practicable 
by definite and uniform rules. Liberty con- 
sists at last in the right to do whatever the 
law does not forbid, and this pre-supposes 
law made in advance—so that the individ- 
ual may know before he acts, the standard 
of conduct to which his acts must conform 
—and interpreted and applied after the act 
by disinterested authority—so that the true 
relation to one another of the conduct and 
the law may be clearly ascertained and de- 
clared. It is, therefore, of the utmost im- 
portance that the authority which inter- 
prets and executes the law should not also 
be the authority which makes it. The law 
must apply to all alike. The making of law 
is an exercise of the will of the state; the 
interpretation and application of the law is 
an exercise of the reason of the judge. The 
legislator concerns himself with the ques- 
tion, Is the proposed law just in its general 
application? The official who administers 
the law has nothing to do with the ab- 
stract question of its justice; his function 
is to ascertain what it is and whether it has 
been violated. The two functions are so 
utterly different that the necessity of vesting 
them in separate hands has been long recog- 
nized. To confer upon the same man, or 
body of men, the power to make the law and 





also to administer it would inevitably result 
in despotic government by substituting the 
shifting frontiers of personal command for 
the definite boundaries of general, imper- 
sonal law. “The spirit of encroachment,” 
said Washington in the Farewell Address, 
“tends to consolidate the powers of all the 
departments in one and thus to create, 
whatever the form of government, a real 
despotism.” 

The danger, therefore, which is threat- 
ened by the multiplication of bureaus and 
commissions consists in the commingling of 
these powers. The authority conferred up- 
on these administrative bodies is becoming 
less and less limited. The jurisdiction to 
deal with particular subjects involving the 
conduct of individuals is conferred in terms 
which tend to become increasingly inde‘i- 
nite. 

While, however, “bureacracy” is a word 
which we instinctively accept as connoting 
an offensive form of government, we must 
not allow ourselves to be carried away by 
mere expletives. As the tasks of govern- 
ment grow in magnitude, it becomes more 
and more difficult for the legislative author- 
ity to deal directly and completely with 
many matters which come within its pow- 
ers. It, therefore, is becoming increasingly 
necessary to devolve upon administrative 
bureaus and commissions the duty not only 
of executing but to some extent of filling in 
the details of administrative legislation, 


which of necessity must continue to be ex- 


pressed in terms more or less general and 
comprehensive. 

A serious danger to the citizen in this 
situation, however, is likely to arise from 
a failure on the part of the legislative 
authority to lay down explicitly and with 
sufficient care the primary standard which 
fixes the limits within which the power of 
the bureau or commission is to operate, and 
another danger lies in the fact that the per- 
sons composing the bureaus and commis- 
sions under our system of political appoint- 
ments may be deficient in technical learn- 
ing for the work which they are called upon 
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todo. The duties to be performed by such 
bureaus and commissions are sometimes of 
a highly specialized character where thor- 
oughgoing study and training are as essen- 
tial as they are in the case of the judiciary. 





There is moreover a growing tendency to 
make the findings of these bodies final, 
which, to be sure, obviates delay and adds 
a certain measure of vigor to administra- 
tive action, but on the other hand takes 
away the wholesome restraint afforded by 
the consciousness of the official that his 
acts are subject to review. 


The result of all this is that there is being 
developed a system of administrative gov- 
ernment which may easily become autocratic 
and oppressive. The power is conferred in 
. such indefinite terms that the administrative 
board in exercising its power in effect enacts 
the rule and then proceeds to enforce it. 
By way of illustration, let me call attention 
to the law passed by Congress creating the 
so-called Trade Commission. Under this 
law the business operations of anywhere 
from three hundred thousand to half a mil- 
lion corporations are placed under the jur- 
isdiction, and to a large extent at the mercy 
of an administrative board of five men. The 
law declares that “unfair methods of com- 
petition are unlawful,” which provision the 
commission is empowered to enforce. The 
provision, however, is so general and in- 
definite that no two minds are likely to 
agree as to its scope and meaning. The 
powers of the board in this respect, there- 
fore, cannot be determined by reference to 
any primary standard furnished by the law 
itself, and but for the fundamental guaran- 
ties of the Constitution—still subject to the 
saving hand of the courts of the country— 
they would be well nigh unlimited. 


We know what the phrase “unfair com- 
petition” means because the courts have 
told us. It consists primarily in an at- 
tempt on the part of one person to impose 
his goods or his business on the public as 
the goods or business of another. The ele- 
ment of fraud is a material constituent. 








What is meant by the phrase “unfair meth- 
ods of competition” nobody knows, only 
that it means something different from the 
phrase “unfair competition,” since it is a 
rule of law, as well as of good sense, that 
when the language of the law is altered an 
intent to change the meaning is presumed. 
What, therefore, will the commission hold 
to be “unfair methods of competition”— 
methods which are legally unfair ; methods 
which are economically unfair; methods 
which are ethically unfair ; or all three and 
more? ‘Will fraud be considered a neces- 
sary element in the transaction? Under this 
all-embracing generalization business men 
must look not to the law, but to the com- 
mission to tell them what they may or may 
not do. Whenever a case of suspected “un- 
fair methods” is presented, the commission 
will not ascertain the facts and apply the 
rule, but will ascertain the facts and make 
the rule. The determination of each case 
will involve in effect, therefore,.the making 
of a law applicable not to future facts, but 
to facts already past, and the rendering of 
judgment thereon. 


I may say in passing that there are other 
extraordinary provisions in this law which 
are filled with menace, among them the 
provision empowering the commission “to 
investigate from time to time the organiza- 
tion, business conduct, practices and man- 
agement of any corporation engaged in 
commerce” and so on, and for this purpose, 
as well as for the other purposes of the act, 
the commission is given “access to, for the 
purpose of examination, and the right to 
copy any documentary evidence of any cor- 
poration being investigated, or proceeded 
against.” The effect of this is to vest this 
board with authority to take possession of 
and copy all the books and private papers of 
every corporation which happens to be en- 
gaged in interstate commerce, whether these 
books relate to interstate transactions or 
not, because the test which determines the 
power of the board is simply that the cor- 
porations shall be engaged in _ interstate 
commerce. Being so engaged there is no 
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limit as to the character of the business con- 
duct and practices which the board may 
investigate. 


Surely these provisions are of at least 
questionable constitutionality ; first, because 
they confer a power on the board to deal 
with matters which may or may not relate 
to interstate commerce; and second, be- 
cause they empower an administrative 
board to seize private papers and carry 
away copies of them without legal process 
and in apparent violation of the search and 
seizure clause of the Constitution. But ir- 
respective of this the authority is so danger- 
ous and far-reaching that its complete exer- 
cise will never long be tolerated by a people 
whose government has been builded upon 
the principle that the most imperious and 
necessary of all political rights is the right 
to be secure against the exercise of arbi- 
trary and undefined’ powers. : 


The purpose of this Trade Commission 
law is to restrict competition. The purpose 
of the anti-trust laws is to enlarge compe- 
tition. To what extent will the administra- 
tion of the former modify or nullify the 
latter? The business organizations of the 
country are confronted with two sets of 
statutes, proceeding upon partially antag- 
onistic principles. Cases will inevitably 
arise where it will be difficult to determine 
which principle shall apply—that which 
forbids or that which enforces competition. 
After a quarter of a century of litigation the 
business world has at length ascertained 
with some approach to certainty what are 
the limits of its authority to combine. It must 
now take up the task of learning the limits 
of its right to compete. How far the work 
of the courts in expounding the Sherman 
law will be upset by the administrative en- 
forcement of the Trade Commission law 
cannot be foreseen, but in the meantime the 
business of the country must suffer another 
long period of anxious and injurious un- 
certainty. The Trade Commission itself 
has made little if any effort to carry irito 
operation the sweeping powers which the 





law confers, so that the mischief is still lat- 
ent, having had no opportunity of becom- 
ing manifest. In refraining from exercis- 
ing these powers thus far the commission 
has shown itself wiser than the law and 
if that course shall be followed permanently 
we may experience nothing more serious 
than the amiable efforts of a group of high- 
ly intelligent and conscientious gentlemen to 
give some more or less relevant advice and 
render some*more or less helpful service to 
the business men of the country; efforts 
which I am bound to say thus far have been 
productive of much good and no harm. 


. Nevertheless, the provisions to which I 
have called attention remain the 
ready to be invoked at any time with such 
far-reaching and injurious consequences as 


law 


at present cannot be foreseen. 


The Government as a Business Competi- 
tor —Not only are the business activities of 
the country being investigated, supervised, 
directed and controlled in such a multitude 
of ways that the banker, the merchant, and 
the men of industry generally are afloat 
upon a sea of uncertainty where if they 
succeed in avoiding the mines of dubious 
statutes by which they are surrounded, they 
are in danger of being blown up by an ad- 
ministrative torpedo, launched from one of 
the numerous submarine commissions by 
whiclr the business waters are everywhere 
infested, but the government is invading 
and is threatening to more seriously invade 
the market place itself, not as a regulator, 
but as a participant and competitor. We 
seem to be approaching more and more 
nearly the point where the old philosophy 
that whatever can be done by the individ- 
ual should not be done by the government 
even though it may be well done, is to be 
abandoned for the new and dangerous doc- 
trine that whatever can be done by the gov- 
ernment, even though it may be badly done, 
should not be permiteed to the individual. 

Steps have quite recently been taken for 
putting the national government into the 
business of manufacturing armor plate and 
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nitrates for use in making gunpowder, 
which may, of course, be justified as meas- 
ures for public defense, but alternative pro- 
vision is made for utilizing the nitrate 
plants when their product is not needed for 
powder—which, except in time of war, will 
be almost all the time—for the purpose of 
producing fertilizers to be sold to the farm- 
ers. While much can be said on the score 
of economy as to the doubtful wisdom of 
the government undertaking to make its 
own armor plate, yet after all it does not 
involve any departure from established gov- 
ernmental principles. But it is difficult to 
conceive of any legitimate basis for putting 
the federal government in the business of 
manufacturing manure as a trade commod- 
ity. The government is building a railroad 
in Alaska. Some of us opposed that as be- 
ing a step in the direction of government 


ownership, but some excuse may be found 
for the action in the theory that the terri- 
tory is really government property and 
that the same warrant exists for improving 
it as existed in the case of the arid lands 
whose reclamation was provided for by act 
of Congress. But Congress has gone quite 
beyond all this ir. the passage of the so- 
called “Ship Purchase Act’ which pro- 
poses to put the government of the United 
States into the ocean-carrying trade as a 
common carrier for hire. The postmaster- 
general for several years has been insisting 
that the federal government should take 
over and operate the telephone and tele- 
graph lines and the demand for.government 
ownership and operation of the railroads is 
apparently growing. 

Whatever may be said as to the power 
of a particular state or municipality to en- 
gage in some specific business activity, I 
have never been able to understand how 
the federal government with its precisely 
enumerated and delegated powers may con- 


stitutionally engage in business. Warrant 


may be found in the postoffice clause for 
the operation of the telephone and tele- 
graph lines, but the only authority, even 
under the most strained construction, that 





can be cited as authorizing the government 
of the United States to become a common 
carrier of goods and passengers by land or 
sea is the commerce clause which gives 
Congress power to regulate interstate and 
foreign commerce. 

To build a highway or even a railroad 
may be accepted as a regulation of com- 
merce since its effect is to facilitate com- 
merce, and thus to condition or regulate it, 
but the building of a road and the carrying 


_of passengers over the road are two very 


different things. The building of the road 
may regulate commerce, but the carrying 
of passengers and goods over the road is 
commerce itself, and under our system, al- 
ways regarded as a private activity as dis- 
tinguished from a governmental function. 
Regulation, however, is naturally and nec- 
essarily a matter for the government since 
it is unthinkable that one individual should 
have the power to regulate the activities of 
another individual. Had it been suggested 
to the framers of the Constitution that pro- 
vision should be made whereby the federal 
government might engage in the carrying 
trade or in any other form of private as 


| distinguished from governmental business, 


certainly the suggestion would have been 
instantly and emphatically rejected. The 
fathers intended that this should be civil 
government; it was no part of their plan 
that it should ever become a business or- 
ganization. Jealous to the last degree of 
individual rights and liberties their effort 
was to abridge rather than to extend the 
powers of government. 


I cannot imagine any greater misfortune 
to the people than for the general govern- 
ment to acquire and operate the telegraph, 
telephone and railroad lines of the country. 
The duties imposed upon that government 
have already grown to vast proportions. To 
add the burden of operating all the rail- 
roads and telegraph and telephone lines 
would be to invite disaster. Persons now in 
the service of the government already 


number over a_ million. If to this 
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number we add all the employes in 
the service of the great private corpora- 
tions now operating these instrumentalities, 
the three millions or more, if organized—as 
they undoubtedly would be organized— 
would practically dictate the policy of the 
government. If to the annual rivers and 
harbors “pork barrel” and the biennial pub- 
lic buildings “pork barrel” we should add 
.an annual railroad “pork barrel” bill, the 
public expenditures would increase to such 
a sum that the three billion dollar Con- 
gress would be looked back to as an example 
of political self-restraint and economy. The 
Congressman from every district in addi- 
tion to asking for a public building, would 
demand a new railroad station, a branch 
railroad and other expensive additions. Be- 
tween the effort to decrease freight rates in 
order to cultivate the votes of the shippers 
and consumers, to increase wages in order 
to cultivate the labor vote, and the “log 
rolling” incident to the making of perma- 
nent improvements in order to make each 
Congressman solid with his constituents, the 
annual expenditures would be increased to 
a point beyond the wildest imaginings. 


The Ship Purchase Act in one aspect 
presents the evil of government ownership 
in its worst form, for it does not propose 
that the government shall completely occupy 
the field, but that it shall partially occupy 
it in competition with its own citizens. The 
business, it is practically conceded, will not 
be carried on at a profit, but probably will 
be carried at a loss, which of course must 
be recouped from taxes imposed upon the 
private ship owners in common with the 
other citizens of the country. Think of a 
government in time of peace—for | recog- 
nize that anything may be justified in time 
of war—embarking in a business enterprise 
and taxing its own competitors to the end 
that the business may be carried on to their 
injury and perhaps to their ultimate ruin 





and bankruptcy, for successful competition 
between the government to whom profits 
are of no concern and the citizen to whom 
profits are vital, is of course impossible. 


If the government were bound to an ob- 
servance of the same conduct which it en- 
joins upon the citizen, the situation might 
present a case under the law forbidding 
“unfair methods of competition” for the 
thoughtful consideration of the Federal 
Trade Commission. 


The regulation and control of merely 
self-regarding conduct, the multiplication 
of administrative boards and similar agen- 
cies and the invasion of the field of private 
business, which I have thus far particular- 
ized, illustrate rather than enumerate the 
various tendencies of modern legislation and 
government to depart from those sound and 
wholesome principles which hitherto have 
been supposed to operate in the direction 
of preserving the individual against undue 
restraint and oppression. 


Imposing Special Burdens on Particular 
Classes.—Class legislation, the most odious 
form of legislative abuse, is by no means 
infrequent. In state and nation statutes 
are to be found which select for special 
privilege one class of great voting strength 
to set apart for special burdens another 
class of small numerical power at the polls. 


Next to the separation and distribution 
of the legislative, executive and judicial 
powers, the most important feature of our 
plan of government is the division of the 
aggregate powers of government between 
the nation and the several states, to the one 
by enumeration and to the other by reser- 
vation. I believe in the most liberal con- 
struction of the national powers actually 
granted, but | also believe in the rigid ex- 
clusion of the national government from 
those powers which have been actually re- 
served to the states. The local government 
is in immediate contact with the local prob- 
lems and should be able to deal with them 
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more wisely and more effectively than the 
general government having its seat at a dis- 
tance. The need of preserving the power 
and enforcing the duty of local self-gov- 
ernment is imperative, and especially so in 
a country, such as ours, of vast population 
and extent, possessing almost every variety 
of soil and climate, of greatly diversified 
interests and occupations, and having all 
sorts of differing conditions to deal with. 


There is, unfortunately, however, a con- 
stantly growing tendency on the part of 
the general government to intrude upon the 
powers of the state governments, more by 
way of relieving them from responsibilities 
they are willing to shirk than by usurping 
powers they are anxious to retain. Es- 
pecially does any inroad or suggested inroad 
upon the federal treasury for state purposes 
meet with instant and hearty approval. The 
grave danger of all this is that the ability 
as well as the desire of the people of the 
several states to carry their own burdens 
and correct their own shortcomings will 
gradually lessen and finally disappear, with 
the result that the states will become mere 
geographical subdivisions and the federal 
character of the nation will cease to exist 
save as a more or less discredited tradition. 


These and many other matters afford 
temptation to further discussion to which I 
cannot yield without undue trespass upon 
your patience, which I feel has already been 
quite sufficiently taxed. 


Conclusion.—Fifty years ago a great 
French writer—Laboulaye, I think it was 
—speaking through the lips of one of his 
American characters, uttered these words 
of wisdom and power, words which are as 
true today as they were when they were 
written : 


“The more democratic a people is, the 
more it is necessary that the individual be 
strong and his property sacred. We are 


a nation of sovereigns, and everything that 
weakens the individual tends toward dema- 
gogy, that is, toward disorder and ruin: - 








whereas everything that fortifies the indi- 
vidual tends toward democracy, that is, the 
reign of reason and the Evangel. A free 
country is a country where each citizen is 
absolute master of his conscience, his per- 
son, and his geeds. If the day ever comes 
when individual rights are swallowed up by 
those of the general interest, that day will 
see the end of Washington’s handiwork; 
we will be a mob and we will have a mas- 


ter.” 


It is now as it has always been, that 
when the visionary or the demagogue ad- 
vocates a new law or policy or scheme of 
government which tends to curtail the 
liberties of the individual he loudly in- 
sists that he is acting for the general in- 
terest and thereby surrounds his propa- 
ganda with such a halo of sanctity that 
opposition or even candid criticism is 
looked upon as sacrilege. 


But the time has come when every true 
lover of his country must refuse to be 
misled or overawed by specious claims of 
this character. Individual liberty and the 
common good are not incompatible, but 
are entirely consistent with one another. 
Both are desirable and both may be had, 
but we must demand the substance of 
both and not accept the counterfeit of 
either. Crimes, we are told, have been 
committed in the name of liberty. But 
either the thing that was called a crime was 
no crime or the name of liberty was pro- 
faned, as though one should become an 
anarchist in the name of order. Liberty 
and order are the two most precious 
things beneath the stars. The duty 
which rests upon us of this generation is 
the same that has rested upon all the gen- 
erations of the past: to be vigilant to see 
and resolute to repel every attempt, how- 
ever insidious or indirect, to destroy lib- 
erty in the name of order, or order in the 
name of liberty, for the alternative of one 
is despotism and of the other the mob. 


GEORGE SUTHERLAND. 
Salt Lake City, Utah. 
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LANDLORD AND TENANT—HOLDING 
OVER. 





BUMILLER v. WALKER. 





Supreme Court of Ohio. Feb. 13, 1917. 





(Syllabus by the Court.) 





A landlord and tenant in possession under an 


existing lease may make a parol agreement, 
prior to the expiration of such lease, for a 
monthly tenancy in future from and after the 


original term, provided the tenant continues his 
occupancy and the landlord assents and ac- 
quiesces therein solely in pursuance of such oral 
agreement. 


JONES, J. Can a.lessor and lessee, while 
the latter is in possession under an existing 
written lease, make a binding parol agreement 
before the expiration of such lease for a 


monthly tenancy that is to continue from and 


after the original term? Upon this question, 
in the two foregoing cases, the nisi prius courts 
were not in accord. The Court of Appeals held 
that the continued possession of the tenant 
was referable only to the original contract of 
lease. In these cases the question arose in 
different form. In the Bumiller case, if such 
oral agreement was valid, the testimony of- 
fered was competent, and the charge to the 
jury was properly given. In the Kahn case it 
appears from the journal entry that the default 
judgment would have been set aside and the 
tenant’s defense .admitted if the court had ad- 
judged the defense to be valid. 


The Ohio statute of frauds requires that such 
agreements as are in controversy here must be 
in writing in order to be enforceable; but a 
parol agreement for the period claimed by the 
defendants in error would be valid if accom- 
panied by a delivery of possession under such 
an agreement. Moore v. Beasley, 3 Ohio 294, 
and Grant v. Ramsey, 7 Ohio St. 158. The 
divergence of legal view arises from the concep- 
tion of the character and legal effect of con- 
tinuous possession by a tenant under a parol 
contract made by him while in possession under 
his written lease. The Court of Appeals held 
that if there was an oral agreement for a 
monthly tenancy entered into between the lessor 
and lessee, while the latter was still in pos- 
session under his demise, the continuity of his 
possession was in law referable to the original 
contract, if nothing were proven further than 
the retention of possession and the payment of 
rent. No exactly similar question has been 
determined by the Supreme Court of this state 
in any reported case.. However, counsel on 





both sides confidently claim that former deci- 
sions of this court, by analogy, support their 
several contentions. 


It is well settled that, in the absence of 
any agreement, a yearly tenant who holds over 
and continues to pay rent as formerly under 
his previous term, becomes a tenant, for an- 
other year under the same terms as in his 
original demise, and that the landlord, in the 
absence of such agreement, at the expiration 
of such term, may elect to treat him either as 
a trespasser or as a tenant for another year; 
and, as particularly germane to the principle 
here involved, it has been held by this court 
that a landlord, during the tenancy of his 
lessee, may enter into a valid oral arrange- 
ment providing for an increased rental for the 
ensuing year, and that, except as to such rental 
increase, the terms and conditions of the orig- 
inal lease will subsist. Moore v. Harter, 67 
Ohio St. 250, 65 N. E. 883. 


In the absence of any agreement, if a yearly 
tenant holds over his term, the law implies a 
contractual proposal on his part to hold over 
for another year upon the same terms and con- 
ditions as stipulated in his former term, ‘and 
in such case the continuity of his possession 
is referable only to his former contract. It 
can be referable to no other, for no other ex- 
ists. For that reason the principle has been 
established that the continuous possession of 
the tenant in such case is referable only to his 
former demise. It has been repeatedly held 
by this court that it is competent to show“that 
the possession may be referable to such an oral 
agreement. *And what could be more potent 
for that purpose than to show that the land- 
lord and tenant agreed specifically for a month- 
ly tenancy, which should begin at the termina- 
tion of the existing term, and that the tenant 
remained in possession and the landlord yield- 
ed it at its expiration in pursuance of such 
arrangement? It is true that the statute re- 
quiring these contracts to be in writing was 
passed to prevent fraud. But to permit a 
lessor, who has allowed his tenant to continue 
in possession under an oral agreement for a 
monthly tenancy, to repudiate the transaction, 
would permit the statute to legalize the fraud 
it was intended to suppress, and, “under such 
circumstances, to enforce the statute, and leave 
the party who has been put into possession, by 
virtue of an agreement, to be treated’as a 
wrongdoer, would not only be repugnant to 
justice, but would make the statute a shield 
and protection for injustice.” Wilber v. Paine, 
1 Ohio 256, and Grant v. Ramsey, supra. 

Either party may repudiate his own agree- 
mient before the same has been validated by 
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possession taken thereunder. It is conceded 
that the oral agreement would not fall within 
the operation of the statute if the tenant ac- 
tually moved out and then moved in again. 
This is a refinement of legal technicality that 
seems fatuous when viewed in the light of its 
common sense application. In the case of 
either Bumiller or Kahn, at the moment when 
the prior lease expired, the lessor had the right 
of possession, with the option to treat the 
lessee either as a wrongdoer or as a tenant 
for another year. Permitting the tenant to 
remain in possession under an oral agreement 
is equivalent to an acquiescence in an implied 
re-entry and is a presumptive waiver of the 
technical requirement that the tenant must 
vacate and establish an actual re-entry. 


The presumption that a tenant holding over 
after the expiration of a yearly term is a ten- 
ant from year to year is rebuttable; and to 
rebut this legal presumption the parties are 
permitted to show what their true intention 
was, where the tenant remained in possession 
at the expiration of his former term under a 
parol contract for a monthly tenancy and thc 
landlord acquiesced therein. 

In the case of Clinton Cloth Co.* v. Gardner 
et al., 99 Ill. 152, the court, while holding that 
a tenant without a new arrangement with his 
landlord may be held for a presumptive re- 
newal for the ensuing year irrespective of the 
intention of the tenant alone, sustained a 
charge to the effect that the presumption might 
be rebutted if the jury found that the tenant 
remained in possession after the termination 
of the lease under an agreement with the land- 
lord that such holding over should not operate 
as a renewal of the lease. 


Ordinarily this court does not regard its un- 
reported cases as judicial authority, for th- 
reason that it is generally impossible to ascer- 
tain the concrete legal propositions involved 
and decided; but where a single question was 
involved, and that succinctly stated and doe- 
cided, it cannot be said that such unreported 
case is wholly without influence. Hafer v 
Corbin et al., 6 N. P. N. S. 468, a case similar 
to this, was, decided by the Superior Court of 
Cincinnati in general term, wherein that court 
denied the validity of an oral contract for a 
monthly tenancy made with a tenant in pos- 
session, which monthly tenancy was to begin 
at the expiration of an existing term. This 
court (Corbin et al. v. Hafer, 72 Ohio St. 685, 
76 N. E. 1122) without option, reversed the 
judgment of the general term, on authority of 
Moore v. Harter, 67 Ohio St. 250, 65 N. E. 883. 

It remains, then, to determine whether the 
principle here involved. has been decided, by 





analogy at least, in the case just cited; and it 
must be admitted that the dicta, and in one 
instance the syllabus, used in the earlier Ohio 
cases, have left the application of the legal 
principle in some confusion. In the case of 
Moore v. Harter, supra, upon an oral notifica- 
tion to the tenant while in possession under 
an existing term, the landlord was permitted 
to recover an increased rental to be paid during 
the ensuing year. The tenant neither agreed 
nor dissented. Had he agreed, the oral con- 
tract would have been invoked, as in this case. 
Not having dissented, the tenant was held to 
be bound for the new rental terms imposed 
while the remaining terms and conditions of 
the original lease continued in force. Had the 
tenant expressed his assent, or had he himself 
proposed a change for the ensuing year which 
was acquiesced in by the landlord, or had the 
tenant, as in that case, merely refrained from 
specific assent to the changed terms, in each 
and every event the legal effect would be the 
same. The court held that the possession, be- 
ginning on April 1, 1895, at the expiration of 
the prior term, was referable to the oral stip- 
ulation made by the landlord. The principle 
in that case may be applied by analogy to this. 
There the landlord exercised the right to rebut 
the presumption that his tenant continued in 
possession under the conditions of his prior 
term. If the landlord has this right, it is 
difficult to perceive why a similar and recip- 
rocal right cannot be invoked by his tenant. 
If a lessor has the right under these circum- 
stances to stipulate orally for an increased 
rental, it follows that the lessee in like man- 
ner may agree with his landlord for a de- 
creased rental; and in either case, if posses- 
sion follows solely under such an arrangement, 
the parol agreement does not fall within the 
operation of the statute. ‘ 


“The right of the landlord to rebut the pre- 
sumption as against the tenant wecessarily 
confers upon the tenant the reciprocal right to 
rebut the presumption of a tenancy from year 
to year as against the landlord seeking to re- 
cover rent from him upon the assumption that 
he is a tenant from year to year.” 1 Under- 
hill on Landlord and Tenant, § 98. 

The case of Baltimore & Ohio R. Co. v. West, 
57 Ohio St. 161, 49 N. E. 344, can have no appli- 
eation, for the manifest reason that there was 
no new mutual agreement made between the 
landlord and tenant, and therefore the latter 
was held for the ensuing year under the prin- 
ciple that by holding over without such agree- 
ment he held impliedly under the terms and 
conditions of his original lease. 


The case of Gladwell v. Holcomb et al., 60 
Ohio St. 427, 54 N. E. 473, 71 Am. St. Rep. 724, 





178 


CENTRAL LAW JOURNAL 


No. 10 








was one wherein a tenant sought to enforce a 
parol agreement and lease for the period of 
ten years. The case was correctly decided, 
and the third proposition of the syllabus is 
sound when applied to the facts therein stated. 
Under the authority of Baltimore & Ohio R. 
Co. v. West, supra, Gladwell’s oral lease was 
unenforceable under the statute, and his ten- 
ancy became one merely from year to year, a 
term which Holcomb, the lessor, did not con- 
test. Two early Ohio cases are frequently cited 
as apparently supporting the contention of the 
defendants in error in the instant cases. These 
are Armstrong v. Kattenhorn et al., 11 Ohio 
265, and Crawford & Murray v. Wick, 18 Ohio 
St. 190, 98 Am. Dec. 103. In the latter case 
there was no agreement for any holdover ten- 
ancy following an unexpired term, but an ef- 
fort was made orally to modify an existing 
lease by a change in its terms, effective during 
the life of the prior lease. It was not only a 
palpable case of attempting to circumvent the 
statute, but also a failure to take it out of the 
operation of the statute. The lessee being in 
present possession, the title could not be di- 
vested by parol. Kelley et al. v. Stanbery et 
al., 13 Ohio 408, and Barnett v. Barnes, 73 III. 
216. 
under which his parol contract could be made 
effective. 

In the instant case the landlord, at the ex- 
piration of the written term, did have the 
right of possession, with an election at that 
time either to treat his tenant as a trespasser 
or permit him to retain his possession in pur- 
suance of their oral arrangement. In the case 
of Armstrong .v. Kattenhorn et al., supra, it 
does not clearly appear whether the possession 
under the oral agreement was to be taken by 
the tenant while he occupied it under his for- 
mer lease, or whether it was so ambiguous as 
to be referable to either the old lease or to 
the new. The facts indicate that the case took 
the latter aspect; and that view seems to have 
been entertained by the judge delivering the 
opinion in the case of Moore v. Harter, supra, 
67 Ohio St. at page 254, 65 N. E. 885. The opin- 
ion closes with the following language: 


“The continuing in possession, after notice 
from the landlord to the tenant that he could 
not do so except under prescribed conditions, 
is presumed to be a possession under the 
named conditions.” 

Paraphrasing that tenainee, and applying it 
to the instant cases, it may be said that the 
continuing in possession by the tenants, Bu- 
miller and Kahn, after agreements with their 
landlords that they could do so under the 
prescribed conditions of monthly tenancy, is 
presumed to be possession under the named 


The lessor had no possession to yield” 





conditions, and such possession could not be 
referable to the former leases without showing 
that the landlords had repudiated their con- 
tracts prior to the time the continued posses- 
sion began. It was for the jury to say, if they 
found that such an oral contract was made, 
whether or not the possession taken by the 
tenant, and acquiesced in by the landlord at 
the expiration of the former term, was in pur- 
suance of and referable to the oral contract, 
if any, made by the parties. 

Judgments reversed. 

JOHNSON, J., dissents. 


Note.—Tenant Holding Over Pending Unsuc- 
cessful Negotiations for a New Lease—The in- 
stant case shows that a parol agreement prior to 
expiration of a lease for a year for a tenancy 
thereafter from month to month is valid and 
the inquiry here proposed is whether such agree- 

—_— need be express or whether it may be im- 
pli 

Thus in Henderson y. Schuykill Valley Clay 
Mfg. Co., 24 Pa. Super. Ct., 422, the facts show 
notice by tenant that he would quit unless certain 
improvements were made and the landlord at the 
time of the expiration acted in such a way as to 
cause the tenant to believe the improvements 
would be made. A holding over was not neces- 
sarily a holding over for an entire year. 

And it has been held that a definite promise to 
reduce the rent but amount not fixed at the time 
of expiration, did not constitute a holding over, 
though pending negotiations the tenant made pay- 
ag H at the old rate. Goldsbrough v. Gable, 49 

In Salas v. Davis, 120 Ga. 95, 47 S. E. 64, 
there was held not a holding over, by permission 
of the landlord, where the landlord importuned 
the tenant to say what he intended doing, but 
the tenant failed to give him any satisfaction un- 
til the time had passed and asked for a lease upon 
the old terms and the landlord said he would 
confer with the tenant as to the terms of a new 
lease. In this case the tenant was claiming a 
renewal. 

In Leggett v. Louisiana Purchase Expo. Co., 
157 Mo. App. 108, 137 S. W. 893, the landlord 
and tenant were negotiating for a new lease at 
the time of the expiration of the original lease. 
The tenant remained in possession pending nego- 
tiations. It was ruled that, if tenant held over 
with the express or tacit consent of the landlord, 
the latter could not regard the former as holding 
over for another term. 

In Grant v. White, 42 Mo. 285, if negotiations 
for a new lease are pending and there is permis- 
sion to hold over, the tenancy is at will. 

In Kenwood Hotel Co. v. Hiland, 153 Ill. App. 
209, it was similarly held where tenant held over 
during negotiations. 

But in Smith v. Snyder, 168 Pa. 541, 32 Atl.’ 64, 
a tenant was held not justified in holding over by 
the mere failure of a landlord’s agent to notify 
him of the refusal or acceptance of a further 
term upon terms different from those under orig- 
inal lease. See also Abell v. McDonnell, 39 Tex. 
Civ. App. 457, 87 S. W. 1066. 

Ifa landlord promises to comply with a con- 
dition precedent to the taking of a new lease, a 
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holding over in good faith while awaiting com- 
pliance will not operate as a new term. Williams 
v. Houston Cornice Works, 46 Tex. Civ. App. 
72, 101 S. W. 839. 

In Turner v. Wilcox, Okla., 121 Pac. 658, 40 
L. R. A. (N. S.) 498, the court said there was 
estoppel against a landlord who gives either ex- 
press or tacit consent to one remaining in posses- 
sion during negotiations, claiming there was a 
holding over for another term under the con- 
ditions presented in the original lease. 


There seems, therefore, little doubt that the in- 
C; 


stant case was correctly ruled. 











ITEMS OF PROFESSIONAL 
INTEREST. 


REPORT OF THE MEETING OF THE TEXAS 
BAR ASSOCIATION. 


The Texas Bar Association held its annual 
session at Houston, July 3, 4 and 5, 1917. 

The annual address was delivered by the 
president of the Association, Mr. Frank C. 
Jones, of Houston; Hon. J. M. Burford, of Mt. 
Pleasant, delivered an address entitled, “The 
Dignity of Rules and Forms in Appellate Pro- 
cedure;” Hon. Geo. B. Rose, of Little Rock, 
Ark., addressed the convention on “The War 
and the Constitution;’ Hon. T. H. McGregor, 
of Austin, spoke on the subject, “The Employ- 
ers’ Liability Act.” 

A report of the chairman of the committee 
on jurisprudence and law reform, Judge Ed- 
ward F. Harris, of Galveston, created consid- 
erable discussion. Judge Harris’ committee 
followed the suggestions of the American Judi- 
eature Society, proposing to unify the court 
system of Texas; abolishing the intermediate 
courts of appeal; providing for twenty-four 
judges of the Supreme Court, to serve for a 
period of ten years at a salary of $10,000 each; 
each judge to be at least thirty and not more 
than sixty years of age when elected; com- 
pulsory retirement on half pay at the age of 
seventy. A report also provided that the dig- 
trict court should be kept open all the time, 
thus abolishing terms, or that the terms be 
made of longer duration. A scheme also in- 
cluded the abolishing of county courts. After 
the report had been discussed for some time 
it was finally decided to refer it to a special 
committee, to be reported at the next session. 

The following officers were elected: Presi- 
dent, C. K. Lee, of Fort Worth; Secretary, F. 
T. Connolly, of Austin; Treasurer, Henry 
Evans, of Bonham. 





HUMOR OF THE LAW. 


man stalked 
saying rudely: 


into Mr. Joseph 
“This Mr. 


A pompous 
Choate’s office, 
Choate?” 

“Yes,” replied the lawyer, suavely. 

“Weill, I'm Mr. Wilberforce, of Wilberforce 
& Jones,” said the intruder. 

“Take a chair,” said Mr. Choate, with a bow. 

“My father was a cousin of Bishop Samuel 
Wilberforce.” 

“Take two chairs,” replied Mr .Choate.—St. 
Louis Post-Dispatch. 


Bozeman Bulger made a trip back to his 
childhood’s happy home in Dadeville, Alabama, 
and when he returned to New York he brought 
this one with him: 

A negro was on the stand in an Alabama 
courthouse testifying to the details of a shoot- 
ing scrape. The witness told how the prisoner 
at the bar drew a revolver and began firing at 
one Jim Henry, and how Jim Henry ran to 
save himself. 

“You say Henry ran?” interjected the lawyer 
for the defense. 

“Dat’s whut I said.” 

“You are sure he ran?” 

“Sho’ is!” 

“Well, did he run fast?” 

“Did he run fa—say, boss, ef dat nigger had 
‘a’ had one feather in his hand he'd ’a’ flew.” 
—Saturday Evening Post. 


Many amusing stories are told of Theodore 
N. Barnsdall, “The” Barnsdall, the Nestor of 
the oil business, who died recently in Pitts- 
burgh. He was a strange and wonderful char- 
acter, says the Kansas City Star; self-made, 
uneducated, a man of great natural force. Once 
he had a fight on with the Standard Oil Com- 
pany. <A conference was arranged, and the 
Standard had prepared an imposing array of 
figures with the purpose of showing him how 
badly they had him beaten. They thought they 
would frighten him. In the statement was a 
paragraph showing the Standard had 2,700 gas 
users in a certain town. As a matter of fact 
they had less than 500. Barnsdall ran down 
the list, commenting pithily on the various 
items. When he came to that particular town 
he ran his fingers along it and said: “Say, if 
the girl had hit that pianner another lick 
you'd had 27,000 wouldn’t you?” 

That was all, but the Standard crowd knew 
it, wasn’t fooling “The” Barnsdall any.—Cur- 
rent Opinion. 
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1. Account Stated—Evidence——Where plain- 
tiff’s assignor sent an account to defendant, 
adding words: “Gentlemen: This is the third 
reminder. Will you kindly remit all or a part 
as soon as possible and oblige?’—and account 
was retained without objection, it was suf- 
ficient basis on which to find account stated.— 
Kansas City Photo Co. v. Kansas City Bridge 
Co., Mo., 195 S. W. 1051. 

2. Acknowledgment—Parol Evidence. — To 
-show that a mortgage, certified by the county 
court clerk to have been executed in the pres- 
ence of two subscribing witnesses, was not a 
recordable instrument, parol evidence that it 
was not so executed or that the clerk failed to 
ask one of the subscribing witnesses if the 
mortgage was signed in his presence is not ad- 
missible under an allegation of mistake by the 
clerk; Ky. St., § 3760, forbidding collateral ques- 
tion of official written statements.—City Bank 
& Trust Co, of Hopkinsville v. Planters’ Bank 
& Trust Co. of Hopkinsville, Ky., 195 S. W. 
1124. 

3. Adverse Possession—Occasional Use.—The 
erection and occasional use of a hog or cattle 
pen on a 490-acre tract of wild land, and its 
use at intervals as a cattle range, and the cut- 
ting of small timber by one claiming under 
color of title,.is not such possession as to afford 
a basis for title by prescription—Gordon v. 
Ransom & Lomax Lumber Co., Ga., 92 S. E. 892. 


4. Assault and Battery—Duty to Retreat.— 
For purpose of self-defense which stops short 





of killing or attempting to kill, there is no duty 
to retreat.—Adams v. State, Ala., 75 So. 641. 


5. Assignments—Expectancy.— Where prop- 
erty was conveyed “to the use of” plaintiff's 
mother “and her children forever” until the 


mother’s death plaintiff had no more than a 
mere expectancy, which he could not convey.— 
Burton v. Campbell, Ky., 195 S. W. 1091. 


6. Bankruptey—Set-Off.—Where indorser on 
bankrupt’s note assigned claim as allowed 
against bankrupt’s firm and all rights he had 
by note against bankrupt partners or trustee, 
etc., despite later agreement of assignee, which 
did not reassign to defendant indorser, the lat- 
ter, having parted with title, could not set off 
claim against a partner in suit of latter's trus- 
tee in bankruptcy to recover money received 
of bankrupt.—Moulton v. Perkins, Me., 100 Atl. 
1020. 


7. Banks and Banking—Insolvency.—W her 
insolvent trust company sues its directors for 
losses from their negligence, answer that com- 
pany was being managed by commissioner 0! 
banking, etc., with legislative, but without con- 
stitutional, warrant, was irrelevant.—La Monte 
v. Lurich, N. J., 100 Atl. 1031. 


Bills and Neotes—Fraud.—One who can read 
must read or show a legal excuse for not doing 
so when he signs a note alleged to be fraudu- 
lently represented to be an application to pur- 
chase, and fraud which will relieve a party who 
can read must be fraud preventing him from 
reading.—Sloan v. Farmers’ & Merchants’, Bank, 
Ga., 92 S. E. 893. 

9.—_——Principal.—Where money was borrowed 
of bank to enable signer of note given to pay 
$10,000 which he had agreed to furnish hotel 
company, and where other signers signed solely 
to enable first signer to get money, with re- 
spect to them he was a principal, and liable for 
full amount of note.—McDevitt v. Satterfield, 
Ky., 195 S. W. 1103. 

10. Without Recourse.—Where tenant ex- 
ecuted to landlord rent note for specified year, 
and note was indorsed to bank by landlord. 
and by such bank. without recourse to plaintiff 
plaintiff was entitled to judgment on note 
against tenant and landlord.—Evans v. First 
Guaranty State Bank of Southmayd, Tex., 195 
S. W. 1171. 

11. Bridges—Evidence of Custom.—In action 
for personal injury on public toll bridge from 
negligently allowing plaintiff to go on bridge 
while train was crossing, evidence that there 
was no such custom, no danger to persons in 
exercise of ordinary care, and that no previous 
accidents had so occurred, was admissible.— 
Cook v. Leavenworth Terminal Ry. & Bridge 
Co., Kan., 165 Pac. 803. 

13. Intexication of Pedestrian.—A public 
service corporation owes no higher duty to a 
drunken patron than to a sober one, unless it 
knows or has reason to believe that such’ patron 
is so much incapacitated that he cannot take 
care of himself.—Cook v. Leavenworth Terminal] 
Ry. & Bridge Co., Kan., 165 Pac. 803. 

13. Caneellation ef Instruments—Refund of 
Purchase Money.—Where grantor is entitled to 
decree canceling conveyance, and case is re- 
manded for accounting, grantee is entitled to a 
refund of purchase money and credit for all 
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taxes and sums paid by him on account of any 
prior incumbrance and necessary repairs and to 
personal possession of property until crops of 
present year can be removed.—Caulk v. Burt, 
Miss., 75 So. 593. 

14. Carriers of Goods—Connecting Carrier.—- 
To require shipper of interstate shipment to 
verify claim of loss with connecting carrier 
causing injury would defeat purpose of Act 
June 24, 1906, relieving shippers from determin- 
ing which of several connecting carriers was 
negligent.—Missouri, K. & T. Ry. Co. of Texas 
v. Ward, U. S. S. C., 37 Sup. Ct, 617. 


15. -Damages.—Measure of damages for 
garlic injured in shipment was difference be- 
tween what shipper would have received under 
contract of sale and what he did receive from 
sale of goods in damaged condition.—Chicago, 
R. I. & P. Ry. Co. v. Burkholder & Tuggle, Ark, 
195 S, W. 1073. 

16.-_——Rebate.—Where a railroad allowed a 
retail coal dealer, a competitor of plaintiff, re- 
bates, the plaintiff was entitled to recover the 
difference between the amounts paid by him 
and the amount he would have paid at the 
lowest rate charged or received from any per- 
son for like services under similar circum- 
stances.—Hall v. Pennsylvania R. Co., Pa., 100 
Atl. 1035. 


17. Carriers of Live Steck—Notice of Dam- 
ages.—Stipulation in contract for interstate live 
stock shipment requiring notice of damage to 
be given terminal carrier within five days after 
removal from the cars, held valid.—Erie R. Co. 
v. Stone, U. S. S. C., 37 Sup. Ct. 633. 

18. Carriers of. Passengers — Contributory 
Negligence.—In action for injuries by plaintiff, 
who had fare paid as passenger, and was riding 
in one of two engines being transported for his 
employer, held, plaintiff was guilty of negli- 
gence, where he got off to oil his engine after 
train had stopped for about one minute on au- 
tomatic block signal.—Chesapeake & O. Ry. Co. 
v. Jones, Va., 92 S. E. 820. 


19. Dangerous Conditions.—Conductor of 
street car should have known, in exercise of 
care required of common carriers, that aggra- 
vated condition of overcrowding in cross-aisle 
created condition dangerous to passengers who 
would have to use it in getting off, and to-~ 
others who might have to move out on running 
board.—Walker v. Connecticut Co., Conn., 100 
Atl. 1063. 

20. Elevator.—Owner and operator of pas- 
senger elevator is required to exercise utmost 
eare and skill which prudent men would use 
and exercise in like business under similar con- 
ditions.—McCardle v. George B. Peck Dry Goods 
Co., Mo., 195 S. W. 1034. 

21. Licensee.—Plaintiff, coming to defend- 
ant’s station with friends, who were leaving, 
and going into space between car and platform 
to look for coin, was but a licensee, and defend- 
ant owed him no duty to give warning of start- 
ing of the car.—Senning v. Arkansas Valley 
Interurban Ry. Co., Kan., 165 Pac. 863, 

22. 

















Relation.—A paralytic refused permis- 
sion to ride in a baggage car in his wheel chair 
beeause he did not have an order from the 
superintendent, as required by the regulations, 
held not entitled to damages because as accom- 
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modation he had been frequently allowed so to 
ride.—Missouri, K. & T. Ry. Co. of Texas v. 
Nelson, Tex., 195 S. W. 1176. 

23. Commerce—Common Law Rights.—Com- 
mon law right of father of minor employe of 
interstate railroad to sue for damages and ex- 
penses did not survive enactment of federal 
Employers’ Liability Act, April 22, 1908.—New 
York Cent. & H. R. R. Co. v. Tonsellito, U. 8. 
S..C., 37 Sup. Ct. 620. 


24. Employes in.—Railroad section hand, 





injured while assisting foreman of section crew. 


in taking ties to stack near toolhouse, was 
not injured in interstate commerce, though 
branch road on which ties were afterwards 
used was employed by road in handling inter- 
state freight.—Missouri, K. & T. Ry. Co. of 
Texas v. Watson, Tex., 195 S. W. 1177. 


25. Foreign Corporation.—Foreign corpora- 
tion shipping into state oil in barrels to fill 
orders from towns in state taken by traveling 
salesman held not subject to privilege tax with- 
out violating commerce clause of federal con- 
stitution.—Western Oil Refining Co. v. Lips- 
comb, U. S. S. C., 37 Sup. Ct. 623. 

26. Contracts—Evidence.—In action against 
employer to recover for use of automobile, 
plaintiff's testimony that a new arrangement 
was made concerning machine’s use on a certain 
date does not establish that previously existing 
agreement regarding compensation was thereby 
terminated.—Doolittle v. Savage Tire Co., Cal., 
165 Pac. 728. 

27. Evidence.—Under contraet to pay for 
portrait upon submission of proof impression, 
and authorizing its insertion in a certain book, 
the price became payable upon submission of 
proof impression, although no book of title 
mentioned in contract was published.—Lewis 
Historical Pub. Co. v. Greene, R. L, 100 Atl. 1017. 

28. Independent Agreement.—Where with 
contract for sale of advertising plan and goods 
and supplies, seller gave bond for refund if 
buyer's business was not increased to a speci- 
fied sum in year, based on buyer's false state- 
ments as to amount of business, held, that buy- 
er could not escape payment of purchase-money 
notes on theory of independent general agree- 
ment by seller to increase defendant's sales, 
although no increase resulted.—Brenard Mfz. 
Co. v. Brown, Va., 92 S. E. 850. 

29. Corpeorations—By-Laws. — In employe's 
action against employer on contract for use of 
an automobile, defendant's by-law requiring 
compensation of employes to be fixed by direc- 
tors or executive committee is inadmissible, at 
least where plaintiff was not a _ stockholder 
when he made his contract with defendant's 
general manager and had no notice of such by- 
law.—Doolittle v. Savage Tire Co., Cal., 165 Pac. 
728. 

30. Doing Business Without Permit.—To 
deny foreign corporation right to invoke juris- 
diction of courts, suit must be founded on 
transaction of business within state by cor- 
poration without compliance with state law.— 
Empire Clothing Co. v. Roberts, Johnson & 
Rand Shoe Co., Ala., 75 So. 634. 

31. Stock Subscription.—A stock subscrip- 
tion agreement, providing that, if a committee 
appointed from “our number” reported unfavor- 
ably on a certain plant, the subscription might 
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be declared void, contemplates that committee 
be appointed by all subscribers.—Canyon Creek 
Elevator & Milling Co. v. Allison, Mont., 165 
Pac. 753. 


32. Ultra Vires. — Though corporation's 
capital stock was sold after its maximum issue 
was reached was void, it would not bar recov- 
ery for agreed value or reasonable price of 
stock surrendered by subscriber to extinguish 
the overissue made in good faith and not af- 
fecting the rights of others.—Kelly v. Central 
Union Fire Ins, Co., Kan., 165 Pac. 806. 

33. Damages—lInstruction.—In action against 
railroad for destruction of buildings by fire, in- 
struction stating measure of damages as value 
of such buildings when destroyed was not er- 
roneous in adding that cost of replacing them 
was not by itself proper measure of damages 
but should be considered in estimating dam- 
ages.—Chesapeake & O. Ry. Co. v. May, Va., 92 
8S. E. 801. 


34.——-Speculative—Action for fraudulently 
preventing plaintiff suing for personal injuries 
within the statutory period cannot be maintain- 
ed, as the damages, being based upon a possible 
verdict, brought within time limited, would be 
purely speculative—Whitman vy. Seaboard Air 
Line Ry., S. C., 92 S. E. 861, 


35. Deeds—Fee Simple-—Where deed convey- 
ed property to “A and the heirs of her body by 
O, their heirs and assigns,” to the use of A and 
such heirs in fee simple, and O warranted title 
against his heirs and all others, she took a fee 
simple, although she had living children by O 
at execution of deed.—Lane v. Cordell, Ga., 92 
S. 887. ; 

36. Diverce—Evidence.—In husband's action 
for divorce, with answer praying for divorce 
and for cancellation of contract relating to 
property rights, presumption was that, if any 
improper testimony was admitted, court disre- 
garded it.—Dondelinger v. Dondelinger, Kan., 
165 Pac. 849. 


37. Dewer—Present Value.—lIn a proceeding 
for the enforcement of a mortgage in which 
the mortgagor’s wife did not join, to which pro- 
ceeding she was not a party, and in which the 
land was not sold free of her dower right, the 
purchaser could not, by cross-petition against 
the mortgagor, mortgagees, and the wife, have 
the present value of the wife’s dower interest 
estimated and ots out of the proceeds, to clear 
his title—City Bank & Trust Co. of Hopkins- 
ville v. Planters’ ae & Trust Co. of Hopkins- 
ville, Ky., 195 S. - 1124. 


38. ~ tales dnctiortesened Source of Title.— 
The rule that plaintiff in ejectment need not 
trace title back of the common source does not 
apply where the real dispute is as to the loca- 
tion of a boundary between two distinct tracts, 
one of which the common grantor derived from 
one source and conveyed to plaintiff, and the 
other of which he derived from another source 
and conveyed to defendant.—Jennings Vv. 
Marston, Va., 92 S. E. 821. 


39. Eminent Domain—Judicial Discretion.— 
Under charter of a water company, giving su- 
perior court discretion to accept or reject as- 
sessment of damages for land taken by com- 
pany, held discretion of court is judicial discre- 
tion rendering its judgment subject to review 
on “geen ee Water Co. v. Kannia, Conn., 
100 Atl. 1064 

40. Estoppel—Constructive Notice.—A bank 
having constructive notice that an account was 
impressed with a trust was not an innocent 
party, and could not invoke the doctrine that 
where one of two innocent parties must suffer, 
he should suffer whose act contributed to the 
wrong.—kKeeney v. Bank of Italy, Cal., 165 Pac. 

41. Executors and Administrators—Directed 
Verdict.—Evidence that plaintiffs furnished de- 
cedent a reproduced photograph, which she ap- 


.liminary 





proved, sustains a directed verdict against de- 
cedent’s administrators for purchase price 
against defense that decedent was feeble, with 
poor eyesight, but mentally competent.—Lewis 
me Pub. Co. v. Greene, R. L, 100 Atl. 


42. Quitclaim Deed.—Where administratrix 
sues to recover land for distribution among in- 
testate’s heirs at law, a quitclaim deed from 


an heir to defendant is admissible against ad- 
ministrator to prevent recovery of distributive 
~~ gf. that heir.—Marchant v. Young, Ga., 92 


43. Fraud—Damages.—The measure of dam- 
ages suffered by one who is fraudulently in- 
duced to exchange property is the difference 
between actual value of that which he parts 
with and that which he receives.—Cross yv. 
Bouck, Cal., 165 Pac. 702. 


44, Misrepresentation.—Owner, knowingly 
making false representations as to quality of 
land away from place of negotiations for its 
exchange for stock of goods, inducing exchange 
without inspection, could not escape liability by 
stating, on completion of sale, that he had 
never seen it and that his information came 
from others.—Kurt v. Cox, Kan., 165 Pac. 827 


45. Gas—Franchise.—Under ordinance to lay 
gas pipes requiring company to furnish without 
cost the natural gas necessary for fuel in 
enumerated city departments, successor to fran- 
chise was not required to furnish fuel to sub- 
sequently erected city buildings not within con- 
trol of any of those departments.—City of Pitts- 
burgh v. Equitable Gas Co., Pa., 100 Atl. 1049. 


46. Gifts—Reservation by Donor. — Where 
deed of house and lot, made by aged man, men- 
tioned services of nursing to be rendered by 
grantees, transaction a executed one, deed 
was legally executed as gift, no beneficial inter- 
est being obtained by grantees until after 
grantor’s death, he expressly reserving right to 
possession and rents.—Wood v. Moss, Ky., 195 
S. W. 1077. 

47. Habeas Corpus—Pleadings and Practice. 
—Right to attack information by habeas corpus 
is more limited than on motions to quash and 
in arrest, and can avail only where offense 
charged is no crime by reason of unconstitu- 
tionality of statute or a total failure to allege 
crime under any statute.—In re Robinson, Fla., 
75 So. 604. 

48. Homestead—Statutory Construction.—One 
who owned two lots separated by an alley, 
using one lot for his dwelling house and the 
other for his barn, and to pay his debts, sold 
the lot with the house, renting another house 
in the vicinity pending construction of a house 
upon the barn lot, was entitled to claim the 
barn lot as his homestead, exempt from attach- 
ment under Ky. St., § 1 703.—Ke ley v. Ramsey, 
Ky., 195 S. W. 1111. “ 

49. Injunction—Preliminary Injunction.—Pre- 
injunction against execution of a 
police ordinance should not be granted unless 
an invasion of property right is clearly shown 
and the unconstitutionality of the ordinance is 
manifest and applicant is threatened with ir- 
reparable injury without adequate remedy at 
law.—State ex rel. Tranchina v. City of New 
Orleans, La., 75 So. 683. 

50. Imsane Persons—Presumption.—A curator 
is presumed to have collected the amounts‘due 
to his interdict in the absence of proof to the 
contrary, and is properly charged therewith, 
though not shown to have received such 
amounts.—Succession of Metz, La., 75 So. 671. 

51. Insurance — Rebuttable Inference. — 
Where valuable ring was alleged to have been 
stolen, that no other jewelry was taken does 
not conclusively refute the inference of theft 
in an action on a theft insurance policy.—_~Horn- 
beck v. Southwestern Surety Ins. Co., Mo., 

S. W. 1054 

52. Waiver.—A local officer of a fraternal 
benefit society whose authority is confined to 
collecting payments and assessments, cannot 
waive a policy provision forfeiting assured’s 
rights if he becomes intemperate.—Pate v. Mod- 
ern Woodmen of America, Ark., 195 S. W. 1070. 


53. Waiver.—By continuing to receive as- 
sessments a fraternal insurance order did not 





Vou. 85 


CENTRAL LAW JOURNAL 


183 








waive by-laws stating who may be beneficiaries, 
where it had no knowledge that person desig- 
nated was not entitled to be beneficiary.—Grand 
notes d O. U. W. of Maine v. Conner, Me., 100 
Atl. ‘A 


54. Intexiecating Liquors—dAlternative Aver- 
ments.—Counts of an affidavit for violation of 
the prohibition law, charging in the alternative 
the doing of various things contrary to law, 
complying with the requirements of the statute, 
are sufficient.—Dees v, State, Ala., 75 So, 645. 


55. Evidence.—Where the affidavit charged 
that defendant “sold, offered for sale, kept foi 
sale, or otherwise disposed of spirituous, vin- 
ous, or malt liquors,” and a sale was proved 
held, not error to permit evidence of defend- 
ant’s possession of whisky at a different time 
and place.—Howze v. State, Ala., 75 So. 624. 


56. Landlord and Tenant—Contract.—A lease 
authorizing the landlord to give notice of te:- 
mination “if he has opportunity to effect a 
sale” does not condition his right to give the 
notice on a presently executed sale, but only 
upon his good faith belief that he has an op- 
Tg to sell.—Molzon v. Carroll, Conn., 100 
Atl. 1057, 

57. Implied Agreement.—As a cestui que 
trust could not be required to take the trust 
property subject to a lease without express 
agreement on his part, there was no implied 
agreement of renewal on cestui que trust be- 
scene of age.—Brown v. Hart, Conn., 100 Atl. 


58. Liens—Priority.—Cause of action to have 
plaintiff's claim declared to be first lien was 
stated by bill which alleged that borrower from 
plaintiff transferred to defendants his remain- 
ing equity in assets of bankrupt bank after he 
had transferred one-third of his equity to plain- 
tiff—Commercial Bank & Trust Co. v. Joiner, 
Miss., 75 So. 699. 

59. Mandamus—<Admission to Office.—Where 
an office is filled by an actual incumbent exer- 
cising the functions de facto and under color 
of right, mandamus will not lie to compel ad- 
mission of another claimant or to determine 
disputed title to office—City of Sanford v. 
State, Fla., 75 So. 619. 

60. Jurisdiction.—Supreme Court has juris- 
diction to issue mandamus to gompel district 
judge to allow an injunction in limine, when- 
ever a proper state of facts is presented, and 
all the requirements of the law have been com- 
plied with.—State ex rel. Tranchina v. City of 
New Orleans, La., 75 So. 683. 

61. Master and Servant—Hours of Service 
Act.—-Unavoidable accidents causing delay do 
not excuse carrier under Hours of Service Act, 
March 4, 1907, § 3, in keeping a train crew on 
duty beyond prescribed period in order to com- 
plete run after train had arrived at division 
terminal, where a relief crew could have been 
substituted.—Atchison, T. & S. F. Ry. Co. v. 
United States, U. S. S. C., 37 Sup. Ct. 635. 

2. Independent Contractor. — Where a 
railway grading contractor employed deceased 
in operating a locomotive in the work and had 
requested the railroad to lay a portion of the 
track to facilitate his work, in doing which 
deceased was killed, he was employed by the 
contractor, and not by the railway.—Georgia 
Casualty Co. v. Industrial Acc. Commission, Cal., 
165 Pac. 704, 

63. Negligence.—Act of employer main- 
taining in a power house in unprotected state 
a switch on a slab carrying 500 volts of current 
in such proximity to a passageway used by 
employes that a slight unbalance or misstep 
would mean certain death, held gross negli- 
a aaeaener v. Dunham, Mo., 195 S. W. 


64, Proximate Cause.—Where night watch- 
man at freight house, required to see that doors 
were bolted, which duty had not been communi- 
cated to him, was shot by trespasser escaping 
gy open door, any failure of doorman to 
bolt door was merely a condition, and cause 
of injury was an unrelated criminal act for 
which master was not liable.-—Fraser v. Chi- 
cago, R. I. & P. Ry. Co., Kan., 165 Pac. 831. 

65. Respondeat Superior.—Where a rail- 
road watchman or detective shot plaintiff as he 
approached on defendant’s property without any 





notice or reason therefor and not impliedly in 
the railroad’s interest, it was not liable-—Ward 
v. Erie R, Co., N. J., 100 Atl. 1029. 


66. Respondeat Superior.—Where son was 
operating mother’s automobile for his own pur- 
poses at time he ran it against plaintiff's in- 
testate, she was not liable on theory of 
respondeat superior.—Gardiner v. Solomon, Ala., 
75 So, 621. 


67. Safety Appliance Act.—The Safety Ap- 
pliance Acts of Congress absolutely require 
handholds above footboards, and railroads will 
not be permitted tdé substitute for them un- 
coupling or operative levers.——Lemee v, Texas 
& P. Ry. Co., La., 75 So. 676. 


68. Vice Principal.—Dock hand ordered to 
slack on a rope over a drum and injured by 
being entangled therein when supended weight 
fell, was not bound to set up his judgment 
against his foreman, but might rely on fore- 
man’s knowledge.—Chance v. Philadelphia Ship 
Repair Co., Pa., 100 Atl. 1052. 

69. Mortgages—Assumption of Debt.—Where 
mortgagor sells the land, and grantee does not 
assume debt, third person who thereafter buys 
mortgage, obtains a deed of the land, releases 
the mortgage, sells the land, and sues on the 
mortgagor's note, can recover amount of note, 
less reasonable value of land when he sold it. 
—Bowman v. Clyde, Kan., 165 Pac. 820. 

70. Priority.—Assignee had right to rely 
upon mortgagor’s title to land, mortgage being 
clearly for mortgagor’s benefit, and title cannot 
be questioned by mortgagor, his purchaser or 
any of equitable owners in privity with them 
in foreclosure suit by assignee, a bona fide pur- 
chaser for value.—Quittner v. Comstock, Conn., 
100 Atl. 1061. 


71. Sale Under Foreclosure.—Where an 
original decree sale under trust deed made sale 
subject first to payment of a certain note and 
second decree ordered sale of the land “as de- 
creed by this court at” a previous term, but 
notice of sale did not refer to such decree, it 
was not error to order a resale because of mis- 
understanding as to the terms.—German-Amer- 
ican Nat, Bank v. Interstate Trust & Banking 
Co,, Miss., 75 So. 598. 

72. Parent and Child—Pleading and Practice. 
—In action against son’s mother, an averment 
that son “was, and had long been, a careless, 
indifferent, heedles, and reckless driver of such 
car” was equivalent to charging that son, who 
ran mother’s automobile against plaintiff’s in- 
testate, was incompetent.—Gardiner v. Solomon, 
Ala., 75 So. 621. 

73. Principal and Agent—Missappropriation. 
—aA principal, who with knowledge, sued to spe- 
cifically enforee agent’s contract for sale of 
land ratified the agent’s acts in toto, and must 
bear the loss arising from agent’s misappropri- 
ation of part of money paid by the purchaser, 
though agent had no authority to make the 
contract or receive the money.—Jones v. Blair, 
Minn., 163 N. W. 523. 


74. Scope of Agency.—Where the mort- 
gagor on suit to foreclose employed an attorney 
to negotiate another loan, and the attorney did 
so, forging the record to secure the loan and 
converting the proceeds, the attorney was the 
agent of the mortgagor, and not of the second 
mortgagee.—Ridgefield Sav. Bank v. Sherwood, 
Conn., 100 Atl. 1063. 

75. Undisclosed Principal. — Where pur- 
chaser had no actual notice that vendor was 
not actual owner of property and did not be- 
lieve or have cause to believe that vendor was 
acting or purporting to act as agent for real 
owner, he could not charge owner with obliga- 
tions arising under contract on theory of os- 
tensible agency of vendor.—Luft v. Arakelian, 
Cal., 165 Pac. 712. 


76. Principal and Surety—Contribution.—One 
co-surety may maintain an action against an- 
other for contribution because of the payment 
by him of the debt upon which both are bound, 
but he cannot do so unless he both alleges and 
proves that the principal, who is rimarily 
bound for the debt and should pay it, is in- 
solvent.—Kelley v. Ramsey, Ky., 195 S. W. 1111. 

77. Railroads—Public Service Commission.— 
Reasonableness of orders of State Railroad Com- 
mission directing restoration of certain pas- 
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operating lines in the state 
of receivers, who were directed to operate such a tenant, although 


81. Sales—<Acceptance.—That G, authorized 
by defendant to call for, when completed, a 93. Vendor and Purchaser—Foreclosure. — 
pattern which plaintiff had contracted to make Where innocent purchaser of vendor's lien note 
received it when it was not 
tern according to contract, was not an accept- under trust deed, 
ance by defendant.—Waldecker. v. Smith, Mich. cause purchaser 


Conditional Sale.—Under an agree- 
ment for the conditional sale 
a threat by the assignee of the purchase-money 
notes to replevin the car if 
made, held an election to take the car instead broker selling property in addition to legal in- 
of suing for the price, justifying the buyer in terest upon sums advanced on property, agrees 
returning the car before suit.—Boas v. Knew- | with principal that he may charge unreasonable 
and exorbitant commissions, if purpose is to 
evade statute against usury, contract will be 


> “act TT > -ar © ile : 
Contract.—The buyer of automobile tieated as usurious, 


tires purchased with seller’ 
they were to be sold in connection with buyer’ Atl 1067 
treads, could not recover damages resulting ir 5 : 
refusal of buyer's customers J 
treads or tires.—Thermoid Rubber Co. v. Bric:- Crops.—Crops pass by sale of land, if they 


Estoppel.—In an action to recover the 
price paid for threshing machinery sold upon 
failure to deliver, that the purchaser attempted 


rescinding the contract.—Kabrick v. J. I. Case 
Threshing Mach. Co., la., 163 N. W. 368. 


Evidence.—Where contract of sale cov- izhts J - 
ering piano was made by correspondence, and Righte.—Under 
contemplated buyer’s signing contract calling 
for payment of so much per 
never signed contract, he did not secure title, 
though he made payments which were accepted 
& Sons Piano Mfg. 


fendant failed to return or 


v. Quigley, Cal., 165 Pac. 731, ‘ 100. 

89. Street Ratlroads—Last Clear Chance. | land” to wife for 
Rule that for street railway company to be distribution between “our heirs,” where there 
have known that were no children 
the person whom he saw in a perilous position 


on what the com- peril, unwittingly 


Ct. 602. 


about same time, plaintiff's meager 


got into it, and was unable 
mission estimated was the “out-of-pocket” cost, to extricate himself.—Knapp v. Dunham, Mo. 
—Mississippi Railroad Commission v. Mobile & 195 Ss. W. 52 

O. R. Co., U. S&S. S. C., 37 Sup. 


90. Theaters and Shows—Non-Suit. — Evi- 
Setting Out Fire—In action under | dence that 60-year-old plaintiff fell soon after 
Rev. St. c. 52, § 73, for damages from fires leaving her seat in gallery of a moving picture 
communicated by locomotive, evidence that | show, which was lighted as such places usually 
other fires had been set by defendant's en- are, held to sustain a non-suit in view of 


and unintelligible explana- 


was admissible.—Libbey v. Maine Cent. R. Co., tion of accident.—Peck v. Yale Amusement Co.,, 
Mo., 195 S. W. 1033. 


foreign railroad 91. Trusts—Summary Proceedings.—A _ trus- 
went into hands tee could bring summary proceedings against 


and they retained age at which he 


ticket and freight agents, service of summons when it had been 
upon such an agent was valid.—tlIhlan vy. Chi Hart, Conn., 100 Atl. 1065. 
cago; R. I. & P. Ry. Co., Minn., 163 N. W. 283. 


the cestui had reached the 


was to receive the property, 


conveyed to him.—Brown y. 


$2. United States—Estoppel.— Persons fur- 


having entered on nishing labor and materials for public contract 


school property, or having cast stone and debris carried on first by 
upon it, without having first obtained right to by a corporation 
do so from school authorities, became trespass- ferred his business, 


commitee of creditors, then 
to which contractor trans- 
later by receiver in bank- 


er, and was responsible for resulting injury.— ruptey, held not estopped to enforce liability 
Lexington & E. Ry. Co. vy. Breathitt Count of surety on bond given under Act, Feb, 24, 
Board of Education, Ky., 195 S. W. 1094. 1905.—Illinois Surety. Co. v. John Davis Co., U 


SS, GC, 37 Sup. Ct. 614. 


a completed pat- was also a purchaser of property at its sale 


close lier. of his 


of an automobile 195 S. W. 1135. 


although sale was void be- 


had notice that prior deeds 
were intenJed as mortgages, he could still fore- 
vendor's lien note to enforce 
payment of note.—Moore v. Chamberlain, Tex., 


payment was not 94. Usury—Evasion of Statute. — Where 


s knowledge (that 


despite value of broker's 


services.—Douglass v. Boulevard Co., Conn., 100 


to pay for eithe 95. Vendor and Purchaser — Ungathered 


belong to owner 


not estop him from 





bank’s 
State ar 


month, but buye: 


at sale, and where neither 


buyer of land from landlord nor buyer's grantee 
had notice of execution by tenant and transfer 
by landlord to bank of ient note at date of 
purchase, crops belonged to them as against 
signee.—Evans |v. First Guaranty 
ah of Southmayd, Tex., 195 S. W. 1171. 


96. Waters and Water Courses—Riparian 
laws of Canada and North Da- 
kote, upper riparian owners may use natural 
drainway for disposal of surface waters, and 
lower 1iparian owners cannot obstruct flow to 
detriment of upper or superior lands.—Mc- 
Henry County v. Brady, N. D., 163 N. W. 540. 
97. ,Wills—Election.—Upon the death of the 
wife, the husband does not become seised im- 
Rescission.—In action by holder of ‘nediately of an undivided one-third interest in 


price of threshing her real estate, but becomes vested with a right 
defense of rescis- to choose whether he will take such share, or 


sion for fraud held not established where de- whether he will take under the will, and the 
offer to return choice when made relates back to the death 


of sale.—Aultman of the wife.—Watrous v. Watrous, Ia., 163 N. 


& Taylor Machinery Co. v. Schierkolk, Kan., 165 W. 439. 


the whole.—Brooke Salter, Ia., 163 N, 





sbuple.—-Patterson 


Pac. 854. 9§.— Estate in Fee Simple—Under will de- 
87. Set-Of and Counterclaim — Estoppel.— vising estate for life to testator’s wife and 
Transfer by defendant of demand against plain- over to a daughter, and on her death without 


tiff to third person as collateral security for children, cver to a son and to his children, the 
indebtedness by defendant to third person will daughter surviving her mother and dying with- 
prevent defendant from setting indebtedness out children took an abs.lute estate in fee 
off in action against him by plaintiff.—Moulton 


v. Patterson, Ga., 92 S. E. 


v. Perkins, Me., 100 Atl. 1020 882. 

88. Specifie Performance—Decree —When an $9.—— -Evidence.—Testimony as to statement 
agent consummated a trade under an agree- made by testatrix’s attorney to her in presence 
ment that he should have a one-sixth interest o£ witness, a brother of testatrix, and another 


in the tract conveyed, he was not entitled to | beneficiary, to effect that he would serve an 
a decree in his suit for specific performance injunction against the witness to keep him 


or to have a trust declared for the whole inter- away from the testatrix, even if speaking im- 
est in the one-sixth of the land or any portion pliedly fer the testatfrix, held admissible to 
thereof, but could only have decree for a one- prove her feeling —_ witness.—Liddle v. 


Ww. 


Latent Aeatidatts <eeliies of “our 


life and on her death for 


to whom such words could 


epply, presented an ambiguity permitting parol 


held inapplicable, evidence to ascertain its manatee: —Dunn v. El- 
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